According to A DICTIONARY OF MINING, MINERAL AND RELATED
TERMS published by the Bureau of Mines, a derail or derailer
is "[a] safety device for derailing mine cars. . .".  The
definition says nothing about a device that will derail or
not derail depending on the way it is set.  I interpret this
to mean that the device for derailing must not only be
present "wherever necessary" but must be maintained in a
derail position.  By all accounts the device involved here
was in the derail position when the runaway cars passed
through.

On June 4, a group of cars had passed through this
same derail switch and the workers that observed it stated
that the switch was in the derail position.  There was
considerable evidence that the derail switch was inadequate
and there was considerable evidence that it was adequate and
effective.  Inspector Davis1 theory was that since the track
curves to the left when going in a downhill direction right
at the spot where the derail switch opens at the left rail,
that the centrifugal force would be rocking the cars toward
the right rail and the flange of the left wheel might miss
the moveable section of the derailer and thus *iot derail the
car.  He said the cars would be swaying and presented evidence
that the right rail was thinner than the left rail.  For
this to happen however, 36 wheels would have to be in exactly
the right place in order that each one of them escape the
derailer.  I do not see how that could happen.  The rails
were tested with a jack and it was found that the right rail
would not move.  There was also testimony that the moveable
part of the derailer was actuated by an arm which was somewhat
flexible or was loose.  Mr. Butcher said that the piece was
loose and Mr. Davis speculated that because of the flexibility
of the arm that actuated the switch the moving part could be
deflected inward either two and one half inches or six
inches depending on the flexibility of the actuating arm.

A Department of Transportation team inspected the
switch after the accident (applicant's exhibit No. 1).  In
its report it is stated on page 9 "notwithstanding sworn
statements to' the contrary, it is 99% improbable that nine
coal hoppers passed safely through this derail while it was
in the open or derail position. . . Results of post-accident
inspection of the derail indicate no probable cause to
suspect that the derail malfunctioned". I/.  On June 8, the
day before the accident, the foreman noted in the on-shift
report "derailer needs slack took out". (Gov. Exh. 6).  The
next day, at 1.15 A.M. another foreman, in his pre-shift
examiner's report (Gov. Exh. 7) stated "derail switch below
plant was approved by C&O on 6/4/82, & condition of switch
has not changed." There was other confirming testimony
about the examination by C&O personnel.  After the accident
a .Federal inspector inspected the switch and said there was
nothing wrong with it.

17 Government ExniDit b is the same report but ror
some reason it does not contain the quoted language.
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